
Recent bank restructurings 
in Bulgaria, Moldova and other jurisdictions

Fact patterns and 
international legal aspects 

Dr. Friedrich Jergitsch, 21 November 2017



- E.g. the bank is run by an owner and/or management who commingle the bank’s sphere with other, unrelated business interests

- Such an owner/management may have wide-spread other interests, e.g. in industry, media and politics

AND

A massive governance failure within the bank

- Lack of effective control, e.g. because government representatives’ independence in dealing with the bank has been compromised

- Bank may be allowed to attract large amounts of deposits from the general public, including government institutions

- Bank’s lending and investment activities may be insufficiently scrutinized

- Lack of effective “division of power” within the government

- Risk of large-scale failure of audit function 

Institutional failure by the bank’s supervisory authorities and, more generally, the government

The ingredients of an unexpected bank resolution



• The bank’s loan portfolio is “suddenly” declared to be impaired on a large scale (e.g. because it is not possible to ascertain whether 

borrowers are “arm’s length” parties, and whether loans can be recovered)

• This can be followed by disputes which arise as to the “true” extent of the failure: Is it all just a “coup” by competitors or political 

forces, to eliminate the bank’s current owners/investors?

• There is a lack of (reliably) independent sources to confirm the extent of the failure
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A possible scenario:

• Banca de Economii, Banca Comercială “Unibank“, BC “Banca Socială” (Moldova)

Similar cases:

• Hypo Alpe-Adria-Bank (Austria)

• Bank Otkritie (Russian Federation)

EXAMPLES:

These “ingredients” can result in a risk of large-scale failure of the bank
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International legal aspects



Bank restructuring and resolution

Within the EU: 

Bank resolution applies under the EU’s Bank Restructuring and Resolution Directive (BRRD), including

- bail-in of eligible creditors

- expropriation of bank’s legacy shareholders

Outside the EU:

Many countries have regimes similar to the BRRD
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Mutual recognition

Mutual recognition of resolution measures:

Within the EU:

• Directive 2001/24/EC (Winding-up Directive) provides for the mutual recognition and enforcement in all Member States of decisions 

concerning the reorganisation or winding up of institutions 

- This directive ensures that all assets and liabilities of the institution, regardless of the country in which they are situated, are dealt 

with in a single process in the home Member State and that creditors in the host Member States are treated in the same way as

creditors in the home Member State (also see recital (119) BRRD)

• Art. 66(4) BRRD ("Power to enforce crisis management measures or crisis prevention measures by other Member States”)

- Where a resolution authority of a Member State (Member State A) exercises the write-down or conversion powers - and the eligible

liabilities of the institution under resolution include (a) instruments or liabilities that are governed by the law of a Member State 

other than the State of the resolution authority that exercised the write down or conversion powers (Member State B) or (b) 

liabilities owed to creditors located in Member State B - Member State B shall ensure that the principal amount of those liabilities or 

instruments is reduced, or liabilities or instruments are converted, in accordance with the exercise of the write-down or conversion 

powers by the resolution authority of Member State A 

These provisions of the BRRD have been implemented in national legislation – e.g.

• Austria: § 97a(2) BaSAG

• Germany: § 153(2) SAG
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Mutual recognition (cont’d)

Recognition of non-EU-resolutions : Title VI (relations with third countries - Art. 93 et seq. BRRD)

• Cooperation agreements: 

- The smoothest way to make resolution measures transnationally effective is to conclude a cooperation agreement with non-

member states. The BRRD empowers the Council, on a proposal by the Commission, to conclude cooperation agreements on 

behalf of the EU (Art. 93(1) BRRD). Where the Council has not done so, each member state may conclude a bilateral agreement 

with a third country (Art. 93(4) BRRD). The Council has not done so yet.

• Framework agreements: 

- Alternatively, EBA may enter into a non-binding “framework agreement” (Art. 97 BRRD), which may complement or substitute an 

cooperation agreement by the Council. It may also coexist with member state cooperation agreements.
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Mutual recognition (cont’d)

Recognition of non-EU-resolutions : Title VI (relations with third countries - Art. 93 et seq. BRRD) (cont’d)

• Unilateral recognition (Art. 94 BRRD; Austria: § 149 BaSAG; Germany: § 169 SAG): 

- allows the European resolution college (if established) (para. 2) or [the competent resolution authorities of] individual member states (para. 3) to unilaterally 

recognise and enforce third-country resolution measures. This unilateral (and voluntarily) measure is subject to 2 criteria: 

- Firstly, it is only allowed unless and until an international cooperation agreement enters into force with the relevant third country (in which case the mutual 

recognition would apply by default) 

- Secondly, the competent resolution authority has the right to refuse recognition in the cases indicated in Art. 95 BRRD

• adverse effects on the member state’s financial stability

• discrimination of member state creditors vis-à-vis third country creditors

• material fiscal implications for the member state

• the measure would be contrary to the member state’s national law
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Mutual recognition (cont’d)

Effect of such a unilateral recognition by a competent national authority:
• The bail-in would be given effect by reflecting it in the books of a host-jurisdiction branch of the relevant bank 

• The national resolution authority in the host jurisdiction could forbid creditors to obtain repayment of the portion of liability that has 

legally been written down (e.g. through litigation in the host jurisdiction)

• [binding on courts in host jurisdiction – eg if bailed-in bank holds assets in host jurisdiction?]

Bail-in requirement (Art. 55 BRRD): 

• requires banks and firms within the Union to provide for a clause in non-EU law governed contracts, by which their creditors 

contractually agree that liabilities may become subject to bail-in, in order to give them cross-border recognition. If a bank or firm fails 

to include a bail-in clause, the respective contract will be in breach of national laws implementing BRRD.
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Foreign investors can seek protection in various ways

Before local courts, challenging a bail-in or expropriation
• The EU legislator, on the one hand, has asked member states to ensure that resolution measures cannot be challenged (Art 66 para. 

3 and 5 BRRD). On the other hand, it obliges the member state which adopts such measures to grant the persons affected by them a 

right of appeal (Art 85 para. 2 and 3 BRRD). The appeal must be governed by the law of the member state which adopts the 

measure (Art. 66(6) BRRD).

• “No creditor worse off” principle: A bail-in should not bring a creditor to a worse position than regular insolvency proceedings. The 

resolution authority compares the bail-in with the fiction of a normal insolvency proceeding (Art. 74 BRRD). If this evaluation is 

negative, the creditor who has incurred a greater loss is entitled to recourse to the court in order to obtain a compensation for the 

difference.

• Remedies against BRRD-resolution measures are typically limited and without suspensive effect

Through investor protection proceedings, under international (bi-lateral) investment protection treaties 

(if available)

• (depending on treaty) alleging breach of “fair and equitable treatment” and/or “expropriation”
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Questions?



Thank you

12


